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Law Offices of
Peter N. Brewer News

Peter Brewer won a motion for a
preliminary injunction stopping
the foreclosure of his client’s home.

Within three weeks of receiving
a case, Henry Chuang was able
win relief from stay to allow his
foreclosure investor client to
exercise his rights against

the debtor.

Simon Offord defeated Plaintiff’s
counsel’s attempt to compel further
responses to discovery and to
produce protected communications,
ensuring privileged emails were
not turned over to Plaintiff.

During the months of September
and October Charlie Bronitsky
settled a case against a title
insurance company on behalf of a
client at favorable terms and Mr.
Bronitsky closed a million dollar
asset sale of a business to a large
national holding company.

3 Tips for Collecting Against Judgment
Debtors Who File Bankruptcy

As anyone who has ever won a judgment knows, winning the
judgment is only half the battle. The hard work begins when
trying to collect the judgment.

Featured Author
Julia Wei, Esq.

The most common problem for judgment creditors arises when a debtor files for bankruptcy.
Here are a few things that you need to know about judgments in the bankruptcy context:
1. Become a secured creditor:

After receiving a Court Judgment in your favor, you become an unsecured creditor of the
debtor. The first thing to do is record Abstracts of Judgment in every county where the
debtor owns real property. What is an abstract of judgment?

In California, California Code of Civil Procedure § 697.310 provides the statutory basis for
creating a judgment lien based on a state court judgment for money damages, and CCP §
674 describes the elements of a properly recorded abstract of judgment.

CCP § 674(a) provides in relevant part:

“[A]n abstract of a judgment or decree requiring the payment of money ... shall contain
all of the following:

(6) The social security number and driver’s license number of the judgment debtor if they
are known to the judgment creditor. If either or both of those numbers are not known to the
judgment creditor, that fact shall be indicated on the abstract of judgment.”

This part is important to get right. In one published case, the judgment creditor recorded
the actual Judgment itself instead of an Abstract of Judgment. The actual Judgment rarely
contains the debtor’s social security number and/or driver’s license or a statement whether
that information is unknown. Accordingly, recording just the Judgment did not actually
create a lien and the bankruptcy court concluded the creditor had not attached to any of the
debtor’s property and the judgement was dischargeable.

However, the Abstract of Judgment is a form freely available from the California Judicial
Council online, (“EJ-001”) and provides spaces for the relevant information.

While it may seem unusual for a judgment creditor in a normal civil litigation to have the
driver’s license number of the debtor, that information is often obtained during the course
of the litigation in discovery when the debtor answers the Form Interrogatories. Obviously,
if the creditor is a lender, the lender often has both the SSN and the CDL as part of the loan
application process.

If the information is unknown, the
form needs to have those boxes
checked, see example to right.

Once the debtor has filed bankruptcy,
it is too late to go back and Amend an
incorrectly filled out Abstract because
doing so would be a violation of the
automatic stay. [In re Conceicao, 331
B.R. 885, 893-94 (B.A.P. 9th Cir. 2005).]
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What if the debtor doesn’t own any real property? Record a Judgment Lien against Personal Property (“JLPP”) with the California
Secretary of State. Alternatively, if you serve the debtor with an Order to Appear for Debtor’s examination, that theoretically creates
a lien on debtor’s personal property. However, such a lien is not searchable so your priority over another creditor who records the

JLPP could be problematic.

As a secured creditor, your claim has priority to the extent of the value of the security over unsecured creditor. Thus, if the lien has
attached to property before the bankruptcy petition was filed, it will survive the bankruptcy until the expiration of the underlying

judgment (usually 10 years).

2. Go to the meeting of creditors:

Once the debtor has filed its bankruptcy petition, all collection efforts must cease because of the automatic stay.

Creditors should immediately obtain a copy of the debtor’s schedules which list the assets, review it to see what the debtor has
disclosed (hopefully everything!), and attend the meeting of creditors. In some types of bankruptcy, such as a Chapter 13 or Chapter
11, the debtor must eventually file a plan to reorganize and this plan should provide for payments (if any) to the creditors and a plan
to ensure that each creditor receives more than he or she would have if the debtor had filed a Chapter 7 petition.

Despite the name, creditors rarely attend the meeting of creditors, but it is a good opportunity to ask the debtor how he or she
intends to pay creditors. It also sends a message to the debtor’s counsel that you are a motivated creditor who will be challenging
the Plan if the Plan does not adequately provide for payment to you as a secured creditor. As we know, the squeaky wheel gets the
grease. Besides all that, it’s free so there is no downside to attending.

3. Evaluate a Rule 2004 examination and potential Non-dischargeability Action.

The meeting of creditors is more like an hors d’oeuvre and the Rule 2004 Examination is like an entrée when it comes to how much
information you can obtain. The examination is similar to a deposition and as a creditor you are entitled to ask questions of the
debtor’s financial condition and explore whether there are grounds for you to file a non-dischargeability action.

Even as a secured creditor, you may want to make sure that you have the right to renew your judgment after the bankruptcy
discharge because the debtor could potentially earn more money in the future or inherit significant sums that would satisfy your

judgment amount.

The grounds for bringing a non-dischargeability action are if your underlying judgment has findings of fraud or if you subsequently
discovered fraud. Fraud is very specific in a bankruptcy context, and more difficult to prove than in the state court. On the plus
side, trials are more rapid in the bankruptcy court, there is no jury, and discovery more streamlined which usually translates to
lower legal fees when compared to the state court action.

You can read more articles on this and other real estate related topics, as well as review our attorneys’ biographies on the firm’s
website at www.brewerfirm.com and on Julia M. Wei’s Blog at http://dirtblawg.com

Bankruptcy Judge
Voids Foreclosure Sale
By: Henry Chuang, Esq.

California law deems that a trustee’s sale is final
upon acceptance of the last bid and is perfected
on the morning of the foreclosure if the trustee’s
deed is recorded within 15 days of the sale.
However, a bankruptcy judge held that issuing

a trustee’s deed was a violation of the automatic
stay provision of the bankruptcy code. While
this decision is contrary to previous cases and
other courts are not required to
follow the judge’s ruling, this
may create a loophole for other
foreclosed individuals to stay in
their home while the investor

is out of pocket the money

they paid. [In re Gonzalez, No
6:11-BK-15665-mw]

Construction Corner

By Julia M. Wei, Esq.
In the recent case of TEMPLO CALVARIO SPANISH ASSEMBLY
OF GOD versus Gardner Construction, the appellate court (W
concluded that an arbitration award ordering Gardner )
Construction to disgorge all funds paid to it by Templo was valid. ﬂm
Gardner Construction was ordered to pay Templo back $160k!

California case law regarding Business and Professions Code

section 7031 has been very clear - unlicensed contractors are barred from being
compensated. In the Templo case, the arbitrator had concluded that Gardner
Construction was unlicensed and therefore not entitled to be paid for its work.
Templo then petitioned to have the arbitration award affirmed by the Superior
Court but the court concluded that because the contract was illegal and void,

the arbitration provision also was void. Templo appealed. The appellate court
disagreed and recited the findings of California Supreme Court case MW Erectors,
Inc. v. Niederhauser Ornamental & Metal Works Co., Inc. for the proposition that

a contract for services has no wrongful purpose if it is not illegal and void simply
because the general contractor was unlicensed at the time of entering the contract
or at the time of performing the work. [Templo Calvario Spanish Assembly of God
v. Gardner Construction, Fifth Appellate Dist., Aug. 16, 2011]
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Peter N. Brewer, Esq.

Peter has been an attorney for over 25 years, and
is also licensed by the California Department of
Real Estate as a broker. For five years he was a
Vice President and Assistant General Counsel
of one of the nation’s biggest real estate lenders,
giving him unique experience and expertise

in real estate, business and lending matters,
both large and small. Peter frequently sits as a
Judge Pro Tempore on the Santa Clara County
Superior Court, and is a member of the Santa
Clara County Bar Association’s Fee Arbitration
Committee. He has served as the Chair of the
Real Property Committee section of the SCCBA
as well.

Simon Offord, Esq.

Simon graduated from the University of
California at Santa Barbara in 2005. Thereafter,
he remained in Santa Barbara to work at a
general litigation firm before attending law
school at Santa Clara University and earning

his Juris Doctorate in 2009. As a student at
Santa Clara, Simon was named top of his class
(receiving the CALI or the Witkin Award) in four
of his courses, in addition to graduating on the
Dean’s List. Simon’s experience includes law and
motion practice and all stages of a civil trial.

Julia M. Wei, Esq.

Julia was awarded her Juris Doctorate degree
from the University of Santa Clara School of

Law and admitted to the California State Bar

in 2001. Prior to studying law, she worked as a
financial analyst in the software industry. Julia
graduated from the University of California

at Berkeley in 1995. Julia works with private
lenders, mortgage pools, loan servicers and real
estate professionals in the area of Creditor’s
Rights, enforcing judgments and representing
creditors in bankruptcy court. She publishes
real estate and lending law commentary and
articles on The DirtLaw Blog. Julia is active with
Palo Alto Area Bar Association, having served as
its Vice President, as well as Chair of the Women
Lawyers’ Committee.

Henry Chuang, Esq.

Henry graduated from Emory University with

a Bachelor’s degree in Political Science and
Philosophy in 2002. He continued his education
at Emory’s School of Law and earned his Juris
Doctor in 2005. While attending law school,
Henry was president of the Environmental

Law Society and worked for the Environmental
Protection Agency. After graduating from

law school, he worked in Georgia before he
returned to California and began practicing in
general civil litigation and bankruptcy. He has
extensive experience with law and motion and
bankruptcy proceedings. Henry is the Chair

of the Santa Clara County Bar Association
Rainbow Committee and Bankruptcy Section.
Henry has also served on the Strategic Planning
Committee, Finance Committee, and Board

of Trustees.

Charles S. Bronitsky, Esq.

Charles holds a Bachelor of Arts degree, with
Academic Distinction, from the University

of California, Berkeley and a Juris Doctor
degree from the Boalt Hall School of Law at the
University of California, Berkeley. He has

been a practicing attorney in California since
1986, is admitted in all of the courts of the
State of California, in the Ninth Circuit Court of
Appeal, in the Second Circuit Court of Appeals
in New York City, and in the United States
Supreme Court.

Eric T. Hartnett, Esq.

Eric was awarded his Juris Doctorate degree
from the University of Santa Clara School of Law
and admitted to the California State Bar in 2004.
Eric graduated from the University of

California at Berkeley in 2000. Eric has
extensive law and motion practice experience

in business litigation, as well as trial
experience. Eric has focused his legal practice
on representing real estate agents and brokers,
appraisers in insurance defense matters, as
well as construction professionals and real
estate investors.
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About Us

The Law Offices of Peter N. Brewer, a law firm based in Palo Alto, are
experts in real estate law. The Firm was founded in 1995 in Northern
California. Every attorney holds a broker’s license and provides the highest
level of expertise and representation, serving the legal needs of real estate
professionals and their clients. We invite you to explore our website to

DISCLAIMER:

learn more about the law firm’s practice areas and representative matters.

Our website can be found at www.brewerfirm.com. To read our insightful
attorney blogs please visit www.bayarearealestatelawyers.com, and to
join our network, please feel free to “Like” us on our Facebook Fan Page

www.facebook.com/brewerfirm.

The information presented in this newsletter is for
informational purposes only, and should not be construed as
legal advice. There is no intent to create an attorney-client
privilege or relationship by posting or publication of the
newsletter. The newsletter is not intended to-be a solicitation.

The attorneys and authors are from California, practice

law only in California and accordingly the content of this
newsletter is not a reflection of legal developments elsewhere
in the nation.
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Real Estate Law - From the Ground Up®

ATTENTION!
BROKERS AND
REALTORS®!

LET US GIVEYOU
THE KEYSTO
SUCCESS.

Don’t lose that sale in the palm of your hand. Get
up—to-date on recent real estate laws and where
your clients stand.

Realtors® and Brokers, take advantage
of Brewer Firm’s
“Talk n’ Take Out” Fall Sessions!

The attorneys at the Law Offices of Peter N.

« Brewer are offering to bring lunch and speak to
your team of Realtors® or Brokers about lending

laws, bankruptcy, and foreclosures.

For more details on how to schedule a “Talk n’ Take
Out” for your office, send an e-mail to
Crogers@brewerfirm.com with “Talk n’ Take Out”
inthe subject as well as a topic your team would
like to know more about.

“Real Estate Law — It's What We Do.
Let our insightful attorneys educate you!”




